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Cannabis Advertising and the First Amendment 
Regulating cannabis advertising is an important public health tool that is subject to First Amendment restrictions. 
The First Amendment of the United States Constitution prohibits governments at all levels from “abridging the 
freedom of speech.” The Supreme Court has interpreted the First Amendment’s protection to extend to commercial 
speech—any speech or writing that aims to promote commerce—albeit with certain limitations. In Central Hudson 
Gas & Electric Corp. v. Public Service Commission,1 the Court established a four-part test to determine the 
constitutionality of regulations on commercial speech. This test requires that: (1) the speech must concern lawful 
activity and not be misleading, (2) the government's interest in regulating the speech must be substantial, (3) the 
regulation must directly advance the government's interest, and (4) it must not be more extensive than necessary. 
As applied to cannabis advertising, courts are divided on whether state-imposed restrictions violate a business’s 
First Amendment rights to engage in commercial speech.  
 
Lawful Activity and Misleading Claims 

 
A critical aspect of the Court’s jurisprudence is that First Amendment protection for an advertisement applies only if 
it promotes a “lawful” product or service. The use, possession, production, and distribution of cannabis remains 
illegal under federal criminal law. One court2 and some commentators have concluded that this means that the 
federal Constitution’s free speech guarantee does not protect cannabis advertising, even in states where cannabis 
is legal. Their central argument is that something which remains unlawful under federal law, the supreme law of the 
land, cannot constitute a “lawful activity.”3 

 
However, it is clear that not all courts agree. Some courts have made the distinction based on whether plaintiffs 
made a Federal or State constitutional claim.4 In Clarence Cocroft & Tru Source Medical Cannabis v. State, the 
Court reasoned that if a First Amendment case is brought solely under federal law and the U.S. Constitution, then 
federal law is used to determine whether the activity is lawful. In contrast, if the First Amendment claim is brought 
under state law or the state constitution, and that state’s Constitution protects commercial speech to a greater 
degree than the Federal Constitution, it is possible that cannabis activities may be considered “lawful” if cannabis is 
legal under that state’s laws. The Court’s reasoning relies on a case involving abortion advertisements: Bigelow v. 
Virginia.  
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In Bigelow v. Virginia,5 the Supreme Court held that a Virginia statute that made it a misdemeanor to encourage the 
procurement of an abortion violated the First Amendment when the statute was applied to a Virginia newspaper 
editor who published an advertisement for an abortion service provider in New York City. Later decisions have read 
Bigelow as adopting “a strong position against the constitutionality of a prohibition by one locality . . . on advertising 
regarding activities lawful in another locality.”6 These courts have “interpreted Bigelow to mean that an activity is 
‘lawful’ under the Central Hudson test so long as it is lawful where it will occur.” Yet, Bigelow deals with a difference 
in the lawfulness of an activity between coequal states but does not comment on an activity that is simultaneously 
lawful under state law but unlawful under federal law in the place “where it will occur.”7 
 
Regarding misleading advertising, the Supreme Court has always been clear that false or misleading advertising is 
not entitled to First Amendment protection because it serves no informational function.8 However, the Court has 
been less clear about what, precisely, constitutes “misleading” advertising. While determining the accuracy or 
falsehood of a statement can be verified, discerning whether a specific claim is misleading presents a greater 
challenge.9 The handful of cases that address misleading advertising suggest that advertisements are not protected 
if they have no intrinsic meaning, convey no information, are inherently likely to deceive, or have proven to be 
misleading in practice.10 It remains to be seen whether certain cannabis advertisements will qualify as misleading. 
 
Substantial Government Interest 
 
The second step of the Central Hudson test asks whether the asserted governmental interest is substantial. Courts 
agree that states have a substantial interest in protecting the physical, mental and emotional health of children.11 
For instance, the Court in Plausible Products, LLC d/b/a Hashtag Cannabis v. Washington State Liquor and 
Cannabis Board noted that states have “the goal of curtailing minor children’s interest in and exposure to the 
marijuana trade” and “a substantial interest in discouraging and preventing the consumption of marijuana by 
minors.” 12 Similarly, the Court in Seattle Events determined that a “[s]tate has a substantial interest in preventing 
underage marijuana use and thereby protecting children's health.” Because of this interest, Courts have found that 
states possess the authority to limit advertising in order to prevent underage individuals, who are not legally 
permitted to purchase the product, from being influenced to do so. This prong is rarely disputed in Central Hudson 
cases.  
 
Directly Advances the Substantial Government Interest 
 
Central Hudson’s third step requires courts to ask if the challenged restrictions directly advance the governmental 
interest. To satisfy this step, the state “must demonstrate that the harms it recites are real and that its restriction will 
in fact alleviate them to a material degree.”13 A restriction can be justified at this step “by reference to studies and 
anecdotes pertaining to different locales altogether” or by “history, consensus, and ‘simple common sense.’”14 So, 
when a government asserts a purpose to prevent underage cannabis use, prong three requires that concrete 
evidence, rather than “speculation and conjecture,” is produced to demonstrate that there is a danger to minors 
consuming cannabis.15  
 
The government must also show that the means chosen by the state—restricting speech through advertising—will 
be effective in reducing the harm that it has shown to exist.16 To satisfy this requirement, governments most often 
rely on past evidence and parallels with similar products to demonstrate the relationship between advertising and 
youth demand. The Supreme Court has acknowledged the general notion that advertising promotes product 
demand, while restricted advertising has the opposite effect.17  
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Studies regarding tobacco and alcohol have established links between advertising and increased underage usage, 
and similar studies have emerged since the legalization of medical marijuana in certain states, indicating a 
connection between cannabis advertising and heightened underage consumption. For instance, both Congress and 
the United States Supreme Court have connected tobacco advertising to underage tobacco use.18 And the United 
States Court of Appeals for the Fourth Circuit found it reasonable for a city to conclude “that there is a ‘definite 
correlation between alcoholic beverage advertising and underage drinking.’”19 Studies have also identified that 
exposure to outdoor cannabis advertising is significantly associated with a higher probability of cannabis use, 
cannabis use disorder, and stronger intentions to use cannabis products one year later.20 
 
In Seattle Events, the Court held that common sense allows a state “to conclude that less exposure to marijuana 
advertising would make minors less likely to use marijuana, especially since the same is true about other regulated 
products like alcohol and tobacco.”21 In this case, the challenged restrictions were limited to a 1,000-foot provision, 
a sign size limitation, and restrictions on signs at events that were not limited to individuals 21 and older. These 
restrictions minimize cannabis advertising near locations where one can reasonably assume children congregate, 
like schools, playgrounds, recreation centers, childcare centers, parks, libraries, game arcades, arenas, stadiums, 
malls, fairs, and farmers markets. The Court reasoned “that minimizing marijuana advertising in areas where 
children congregate regularly would decrease their exposure to that advertising.” As such, restrictions that minimize 
youth exposure and proximity to cannabis advertising are likely to directly advance a state's substantial interest in 
preventing underage cannabis use.  
 
Narrowly Tailored 
 
The fourth and final step of the Central Hudson analysis determines whether the challenged restrictions are not 
more extensive than necessary. At this step, the state must show “a ‘fit between the legislature's ends and the 
means chosen to accomplish those ends.’”22 That fit can be “not necessarily perfect, but reasonable,” and must be 
“‘in proportion to the interest served.’”23 This analysis does not require the State to employ the least restrictive 
means, but instead “a means narrowly tailored to achieve the desired objective.”24 In other words, the state must 
show that they are not restricting more commercial speech than necessary to achieve their objective.  
 
In Lorillard Tobacco Co. v. Reilly, the Court struck down outdoor advertising regulations prohibiting smokeless 
tobacco or cigar advertising within 1,000 feet of a school or playground for failure to satisfy prong four.25 In its 
holding, the Court found a lack of tailoring for two reasons: (1) the state failed to demonstrate how much speech 
would be restricted in major metropolitan areas, and (2) with respect to the restricted media, the state should have 
tailored the restrictions more carefully to target “particular advertising and promotion practices that appeal to youth.” 
For instance, it is not clear why a ban on oral communications is necessary to further the state's interest. That 
restriction prevents a retailer from answering inquiries about its tobacco products if that communication occurs 
outdoors. Similarly, a ban on all signs of any size is ill suited to target the problem of highly visible billboards. To the 
extent that studies have identified particular advertising and promotion practices that appeal to youth, tailoring 
should involve targeting those practices while permitting others.  
 
The Lorillard Court also noted that the regulation was not narrowly tailored because a tobacco retailer may have no 
means of communicating to passersby on the street that it sells tobacco products. Alternative forms of 
advertisement, like newspapers, do not allow a retailer to propose an instant transaction in the way that onsite 
advertising does. The ban on any indoor advertising that is visible from the outside also presents problems in 
establishments like convenience stores that are not specialty stores and require a method of advertising to inform 
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customers that the product is inside the store. This issue, however, does not apply to cannabis regulation because 
cannabis products can only be sold in specialty stores that are designated as dispensaries.  
 
Specifically related to cannabis, the Court in Seattle Events found that a restriction prohibiting cannabis advertising 
within 1,000 feet of many places where minors are likely to congregate was narrowly tailored to achieve the desired 
objective, preventing underage cannabis consumption.26 Unlike in Lorillard Tobacco Co. v. Reilly, the challenged 
restrictions were not an outright ban on outdoor advertising. The restrictions instead listed specific public areas that 
marijuana advertising cannot generally be placed near, and importantly, the restrictions allowed cannabis 
advertising, even at restricted locations, as long as the location was being used for an adults-only event. The 
challenged restrictions also allowed physical storefronts to have two signs advertising their business by using their 
name, location, and the nature of their business. The Court reasoned that each of these features shows that the 
challenged restrictions are carefully crafted to minimize exposure of children to marijuana advertising while still 
allowing adults to see those advertisements, satisfying the fourth step of Central Hudson.  
 
However, in Plausible Products, LLC d/b/a Hashtag Cannabis v. Washington State Liquor and Cannabis Board, the 
Court concluded that the content, size, and affixing advertising restrictions were more extensive than necessary to 
advance the State’s interest in preventing underage consumption.27 The Court reasoned that because minors are 
already prevented from entering cannabis retailers and buying cannabis, no matter how enticing a non-permanently 
affixed pot sign exceeding 1,600 square inches inside of a marijuana retailer might be to a person under age 21, 
kids cannot obtain cannabis for licensed businesses. The Court believed the advertising restrictions were also 
underinclusive because they did not restrict the number and maximum size of billboards. If the State is concerned 
with minimizing the risk towards underage consumers, the Court noted that a tailored approach sufficient to 
withstand Central Hudson scrutiny might involve targeting the advertising that has proven to impact youths, such as 
billboard signs. As a result, Washington’s cannabis advertising restrictions failed Central Hudson’s last step. 
 
Depending on the scope and characteristics of a state’s advertising policy, cannabis advertising can be 
constitutionally restricted in order to protect children’s health. However, regulators must be certain that their scheme 
of regulations consistently seeks to minimize the harm of youth cannabis use and restricts no more speech than 
needed to achieve this goal.  
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